A B S T R A C T
A coherent practice of mens rea ('guilty mind') ascription in criminal law presupposes a concept of mens rea which is insensitive to the moral valence of an action's outcome. For instance, an assessment of whether an agent harmed another person intentionally should be unaffected by the severity of harm done. Ascriptions of intentionality made by laypeople, however, are subject to a strong outcome bias. As demonstrated by the Knobe effect, a knowingly incurred negative side effect is standardly judged intentional, whereas a positive side effect is not. We report the first empirical investigation into intentionality ascriptions made by professional judges, which finds (i) that professionals are sensitive to the moral valence of outcome type, and (ii) that the worse the outcome, the higher the propensity to ascribe intentionality. The data shows the intentionality ascriptions of professional judges to be inconsistent with the concept of mens rea supposedly at the foundation of criminal law.
1. Introduction: the Knobe effect and criminal jurisprudence
Two concepts of intentionality
Consider Knobe's well-known CHAIRMAN scenario: The chairman of a company is approached by his advisor, who recommends a new business strategy. The strategy is expected to increase profits and to harm the environment. The chairman responds that he does not care about the environment and gives his advisor the green light. Everything turns out as predicted: Profits increase and the environment suffers. Did the chairman harm the environment intentionally? The overwhelming majority of philosophically uninitiated people judge the foreseen negative side effect intentional. But faced with identical cases that differ only in so far as the outcome is not negative but positive (i.e. the environment benefits from the new strategy), the side effect is predominantly judged as a nonintentional by-product of the main action. The asymmetry -frequently called the 'Knobe effect' -has been widely replicated (Knobe, 2003a (Knobe, , 2003b (Knobe, , 2004 Mele & Cushman, 2007; for survey articles, cf. Cova, 2016; Feltz, 2007) . The effect is found robustly across different cultures (Dalbauer & Hergovich, 2013; Knobe & Burra, 2006) and ages (Leslie, Knobe, & Cohen, 2006) . It extends to a wide range of ascriptions of mental states such as desire (Tannenbaum, Ditto, & Pizarro, 2007) , knowledge (Beebe & Buckwalter, 2010; Beebe & Jensen, 2012) , belief (Beebe, 2013; Kneer, in press) and attributions of non-mental properties such as causal involvement (Knobe & Fraser, 2008) .
The folk concept of intentionality, this suggests, is sensitive to moral valence -it is morally, or normatively, charged. If the outcome is negative, foreknowledge standardly suffices for people to ascribe intentionality, if it is positive, foreknowledge does standardly not suffice. ('Standardly' since the introduction of further factors such as agent regret can disrupt the asymmetry, cf. Phelan and Sarkissian (2008), Cushman and Mele (2008) and Cova, Dupoux, and Jacob (2012)). The folk concept differs from what we will call the clinical concept of intentionality, i.e. the concept prevalent in law and philosophy. On this view, intentionality involves both a cognitive element, i.e. awareness or knowledge of the consequences, and a conative element, i.e. a desire or other pro-attitude to bring about the envisioned consequences. (Adams, 2015; Butler, 1978; Katz, 1987; Mele, 1992; Moore, 2011) . For an action to count as intentional, both elements are necessary, independently of the moral valence of the outcome (for dissenting views cf. Harman (1976) and Lowe (1978) , for comparative discussion across law and philosophy, cf. Duff (1989)). Criminal law standardly invokes the clinical concept of intentionality. The US Model Penal Code (section 2.02), for instance, distinguishes explicitly between the mens reas intentionality (or purpose) and knowledge (the agent's awareness that his actions will produce a certain result). But this distinction could not be upheld in an unqualified fashion if knowledge was sometimes sufficient for intentionality, as the Knobe effect suggests.
